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reduce your Company’s compli-
ance cost? If so, read on.

Paying Attention to Each 
Absence 

Too many employers ignore em-
ployee absences or employees 
who leave early or arrive late. To 
those employees, the “message” is 
an invitation to intermittent leave 
abuse. Conversely, those employ-
ers who call each employee on 
the first day of an absence to in-
quire about their well-being and 
meet with each and every absen-
tee on the day they report back to 
work to determine whether these 
absences are likely to be repeated 
and whether the absence was for 
the qualifying condition stated in 
the medical certification, sends a 
message of vigilance. Absentees 
appreciate an employer genuinely 
interested in their welfare and of-
ten respond by reducing absences 
because they feel wanted. 

Reduce absences and intermit-
tent leave abuse and your reward 
is less HR issues and greater cost 
savings. In turn, saved dollars in-
crease operational efficiency.

Controlling Abuse Begins 
with a Careful Review of 
the Medical Certification

The first step in controlling inter-
mittent leave abuse is to review 
carefully the medical certification. 
In California and a few other states, 
you may not be provided access to 
medical information, other than 
duration. Incomplete medical cer-
tifications generally arise when the 
employee’s health care provider 
“conveniently” omits something 
that might be detrimental to the em-
ployee’s leave request. Incomplete 
certifications should be returned 
to the employee. The employer 
should inform the employee that in-
complete medical certifications can-
not be approved and therefore the 
employer will give the employee a 
“grace period” to return a complet-
ed certification or FMLA leave will 
be denied. If the completed certi-
fication is suspicious (for example- 
completed in two different hand-
writings or two different colored 
inks or where the medical diagnosis 
doesn’t make sense), the employer 
should next obtain the employee’s 
permission to have the employer’s 
health care provider contact the 
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Preventing FMLA intermittent 
leave abuse is not for the faint of 
heart. It takes determination, or-
ganization, and a systematic ap-
proach: first to the requests and, 
ultimately, to the absences that 
flow from the employer’s ap-
proval of leave. Regrettably, em-
ployers get the intermittent leave 
problem they deserve. Ignore the 
problem or manage it passively 
and intermittent leave will be ex-
pensive and disruptive to business 
operations. However, those em-
ployers who address it firmly and 
fairly will be rewarded with lower 
costs of operation. In short, inter-
mittent FMLA leave abuse can 
be prevented and controlled. Are 
you ready to protect your busi-
ness? Are you ready to exercise 
your rights under the FMLA and 
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employee’s health care provider to 
“clarify” the medical conclusions 
stated in the certification. 

Accepting all medical certifica-
tions at face value is an invitation 
to FMLA abuse. Careful scrutiny 
helps prevent abuse. It won’t take 
much of your time, but it will save 
you money. Even in California, 
where medical information is 
limited to the expected date of 
leave duration or date of delivery 
for pregnancy, you can clarify the 
information to demonstrate your 
interest in preventing abuse.

Take Advantage of Your 
Options 

Every time the employer is con-
fronted with an employee request for 
intermittent leave or reduced work 
schedule (supported by a completed 
medical certification), the employer 
must decide whether to:

1)	seek a second medical opin-
ion (prohibited in a few in-
stances such as California);

2)	grant leave with temporary 
transfer to an available alter-
nate job; or 

3)	keep the employee on his 
regular job with approval for 
intermittent leave or reduced 
work schedule.

Second opinions are usually con-
fined to cases where the employer 
suspects fraud or the medical cer-
tification is otherwise questioned. 
Used judiciously, the employee 
will understand the employer’s 
determination to manage FMLA 
situations to prevent abuse. 

Balance Your Needs for 
Operational Efficiency 
Against the Employee’s 
Need to Address His or 
Her Medical Condition 

Protecting employee rights to in-
termittent leave or reduced work 

schedule requires a balancing act 
between protecting the employee’s 
statutory rights to FMLA leave, 
and the employer’s need to main-
tain efficient business operations.

Under some circumstances, em-
ployees may take FMLA leave in-
termittently—which means tak-
ing leave in blocks of time, or by 
reducing their normal weekly or 
daily work schedule.

•	 If FMLA leave is for birth and 
care or placement for adop-
tion or foster care, use of in-
termittent leave is subject to 
the employer’s approval.

•	 FMLA leave may be taken in-
termittently whenever medi-
cally necessary to care for a 
seriously ill family member, or 
because the employee is seri-
ously ill and unable to work.

…

When intermittent leave is need-
ed to care for an immediate fam-
ily member or the employee’s 
own illness, and is for planned 
medical treatment, the employee 
must try to schedule treatment 
so as not to unduly disrupt the 
employer’s operation.1

Recognize Your Rights 
to Protect Operational 
Efficiency 

When intermittent leave is need-
ed to care for an immediate family 
member or the employee’s own 
illness, and medical treatment can 
be planned, the employee must 
try to schedule treatment so as to 
not unduly disrupt the employ-
er’s operations. 

In cases involving intermittent 
leave or reduced work schedule 
requests that cannot be scheduled 
to avoid disruption to operational 
efficiency, the Regulations pro-
vide in 825.204:

[T]he employer may require the 
employee to transfer temporarily, 

during the period the intermit-
tent or reduced work schedule 
is required, to an available al-
ternative position for which the 
employee is qualified and which 
better accommodates recurring 
periods of leave than does the 
employee’s regular position.

This is governmental recognition 
of the employer’s right to main-
tain operational efficiency. Faced 
with an employee’s request for in-
termittent leave or reduced work 
schedule, the employer should 
balance its needs for operational 
efficiency against the employ-
ee’s need to be absent, whether 
the absence be planned or un-
planned. The employer should 
approve the intermittent leave 
or reduced work schedule (re-
duction of the number of hours 
worked per week or per day) for 
the amount of time specified in 
the medical certification provid-
ed by the employee’s health care 
provider. However, the employer 
may require that the time off be 
scheduled in a manner that least 
disrupts operational efficiency or 
the employer may use its right to 
temporarily transfer the employee 
to a job that less interferes with 
the employer’s right to maintain 
operational efficiency and better 
accommodates recurring periods 
of leave than does the employee’s 
regular position.

The Proposed Solution

In the case of planned intermit-
tent or reduced work schedule 
absences, the employer should 
conduct a balancing test discussed 
below. In the case of chronic 
conditions—absences that will by 
their very nature be unplanned—
the proper employer response to 
an employee’s request for inter-
mittent leave or reduced work 
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schedule is to conduct a balancing 
test. If the employer concludes 
that its operational needs out-
weigh the employee’s requested 
needs, the employer may tempo-
rarily transfer the employee to an 
available position for which the 
employee is qualified. Likewise, 
if an employee is asked to “try” 
to schedule his or her planned 
absences in a way that does not 
unduly interfere with operational 
efficiency and the result is that 
the employee’s scheduling “try” 
is unsuccessful, there should be 
a conference held between em-
ployee and manager. Therein, 
the employee should be asked to 
“try” harder to schedule planned 
absences in a way that no longer 
interferes with operational effi-
ciency or the employer will exer-
cise its right to temporarily trans-
fer the employee to an available 
alternate position. In this situa-
tion, it is important to remember 
that while FMLA leave cannot be 
denied where the employee is un-
able to schedule planned absences 
in a manner that does not unduly 
disrupt the employer’s operations, 
the employer, nonetheless, retains 
the right to temporarily trans-
fer the employee to an available 
alternate position even after the 
employer has initially approved 
either FMLA intermittent leave 
or reduced work schedule. 

Remember—It Is a Business 
Decision 

Controlling intermittent leave abuse 
is fundamentally a business decision.

Too many employers view in-
termittent leave abuse as an HR 
problem when, in reality, it is a 
business problem. In this day of 
“lean” companies, every absence 
becomes a cost factor. Every 
CFO and every location manager 

knows what is “in the budget” 
for attendance related issues—be 
it extra people, extra overtime, or 
extra cost to move people around 
to cover for emergency absences. 
But, from a business standpoint, 
not every situation is critical to 
cost control.

Any manager should be able to 
identify positions where an absence 
will involve minimal cost and in-
convenience and other positions 
where an absence is most costly. 
Yet, confronted with absences 
caused by intermittent leave abuse, 
the manager loses sight of the busi-
ness cost but instead thinks of a 
temporary transfer solution as an 
HR problem. It is not. Nothing is 
more a business issue than exercis-
ing the employer’s right to tempo-
rarily transfer an employee request-
ing intermittent leave to an avail-
able alternate job. Too many man-
agers fail to account for the effect 
on business operational efficiency. 
Yes, management may temporar-
ily transfer an employee “certified” 
for FMLA intermittent leave and 
whose absences can better be ac-
commodated by a transfer even if 
those absences have only a minimal 
effect on operational efficiency. 

And, where management can-
not think of a position where a 
temporary transfer best protects 
the business, think again! Every 
employer, when push comes to 
shove, can “create” a position 
where the transferred employee’s 
absences are less disruptive to op-
erational efficiency. No cop-outs 
here! No excuses. Look around 
and figure out where to tempo-
rarily transfer the employee to a 
position that less disrupts compa-
ny operations. If you do so, you 
win! Don’t say that you cannot 
find a spot. Think how you can 
best protect the business. Find a 

creative solution that will be valu-
able to the business.

Consider the 
Psychological Impact of 
Your Decision 

Never ignore the psychologi-
cal value of a temporary transfer 
to an alternate job for employees 
seeking intermittent leave or re-
duced work schedule. Employees 
respect a management that is 
firmly but fairly trying to run an 
efficient business. Moving a per-
son for valid business reasons (i.e., 
increased efficiency) represents a 
management that is intent on do-
ing the right thing for its business. 
Furthermore, because employees 
do not like to be moved, a tem-
porary transfer policy will have 
added psychological value. When 
an employer acts to strengthen 
and protect its business, it is likely 
that the transferred employee will 
realize that regular attendance is 
an essential component of the 
regular job. 

In the days when worker com-
pensation abuse was prevalent, 
employers found that offering 
a temporary light duty job to a 
worker compensation claimant 
(and, to avoid setting an adverse 
ADA precedent, only to worker 
compensation claimants), was a 
good business practice. The tem-
porary light duty assignment did 
not need to be to the employee’s 
liking so long as the employee 
was qualified for the position. 
Under FMLA regulations, if the 
Employee has not used up his or 
her FMLA eligibility, he or she 
can refuse a light duty job offer 
and should be placed on FMLA 
leave; but if the Employee has 
exhausted his or her FMLA en-
titlement, the refusal of light duty 
work will likely result in the de-
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nial of temporary disability or 
worker’s compensation payments 
in most states.

In the Worker’s Compensation 
context, the temporary light duty 
job could be menial, as long as the 
duties were not viewed as discrim-
inatory or punitive. Employers 
who offered temporary light duty 
jobs in worker compensation situ-
ations often found that the em-
ployee, when faced with the op-
tion of accepting temporary light 
duty job (that, if refused could af-
fect eligibility for continued tem-
porary disability benefits) or “re-
covery”, this choice often resulted 
in a spontaneous and miraculous 
recovery so he or she could re-
sume his or her regular job on a 
full-time basis. Using the work-
ers compensation lesson, it can be 
reasonably predicted that tempo-
rary transfer to an alternate job as a 
response to the employee’s request 
for intermittent leave or reduced 
work schedule is likely to achieve 
a similar result. Many employees, 
faced with temporary reassign-
ment, would rather get “well” and 
resume their regular job. Those 
genuinely needing intermittent 
leave or reduced work schedule 
will accept the employer’s reason-
able temporary transfer offer. 

No person wants to be moved 
off his or her regular job to an 
alternate job. People do not like 
change. When confronted with 
the reality that the employer has 
opted to temporarily transfer the 
employee to an alternate job (not 
necessarily one to his or her lik-
ing), the intermittent leave abuser 
will quickly understand that the 
employer’s action to preserve op-
erational efficiency (i.e., tempo-
rary transfer to a position for which 
the employee is qualified but not 
necessarily one the employee pre-

fers) presents the employee with a 
choice: does he or she really need 
to be absent at times that disrupt 
the business? Will the temporary 
transfer that protects the business 
force the employee to re-consider 
his or her need for leave? 

Moving an employee to an al-
ternate job may be neither easy 
nor fun, but it focuses everyone’s 
attention on the dynamics of the 
situation. From a psychological 
standpoint, the employer’s will-
ingness to discuss and address tem-
porary transfer is a win/win: the 
employer teaches the employee 
about operational efficiency and 
the employee learns about the 
balancing of his or her statutory 
rights to FMLA leave against the 
employer’s right to conduct its 
business without loss of efficien-
cy. It is also good HR “best prac-
tices” to let the employee know 
the employer is serious about pro-
tecting its business.

For this reason, it is recom-
mended that employers conduct 
the temporary transfer-balancing 
test each and every time an em-
ployee requests intermittent leave 
or reduced work schedule! Acting 
for business reasons makes sense. It 
will not be viewed as punitive or 
discriminatory, provided that each 
and every time an employee seeks 
intermittent leave, the balancing 
test is conducted. Then temporary 
transfers will occur only when it 
makes business sense. 

How to Create a 
Temporary Job

The alternative position does not 
have to have equivalent duties. The 
job need not be of the employee’s 
liking but can be a job “created” or 
a vacant job that best balances the 
employee’s need for recurring ab-
sences and the employer’s compet-

ing need to maintain operational 
efficiency. Many employers pay 
daily overtime and the employee, 
by working overtime during the 
work week, can earn more even if 
absent on a work day during the 
week. If attendance is an essential 
element of the employee’s job so 
that absences in that job will have 
an adverse effect on the employer’s 
ability to run efficient operations, 
this is where the balancing test 
comes into play. The employer 
must decide whether to temporar-
ily transfer the employee to an al-
ternate job or to keep the employ-
ee in his or her regular job while 
allowing intermittent absences or 
a reduced work schedule. The al-
ternate position selected must al-
low the employee to remain on 
the same work shift, should pay 
equivalent wages and benefits, and 
should not be punitive or discrimi-
natory. But, a temporary transfer to 
a different job may better suit the 
employer’s business needs than al-
lowing absences in the employee’s 
regular job that cause operational 
inefficiencies. In this situation, 
the employer can (and probably 
should) temporarily transfer the 
employee to a job of the employ-
er’s choosing. So long as the em-
ployee is qualified to perform the 
temporary job, the choice of job is 
up to the employer.

Whenever feasible, consider-
ation should be given to choosing 
an alternative position that will be 
an extract of the employee’s cur-
rent job. Thus, there will be job 
duties the employee can perform 
that will allow the employer to 
conduct its business in a way that 
the employee’s absences least in-
terfere with operational efficien-
cy. So long as the employer ad-
dresses its need to maintain maxi-
mum operational efficiency, it can 
temporarily transfer the employee 
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to an alternate job that he or she 
can perform without safety risk 
(whether to a job created for this 
situation or to an existing job).

Here is the key to what makes 
this approach work: if the em-
ployee refuses the offer of tem-
porary transfer to an alternate job 
for which he or she is qualified, 
FMLA leave can be denied. With 
these dynamics, the employer can 
afford to be sensitive and compas-
sionate to the employee’s need for 
leave because where the employ-
er’s business needs for operational 
efficiency outweigh the employ-
ee’s need for intermittent leave 
or reduced work schedule in his 
or her regular position, the em-
ployer can and should be willing 
to explain why temporary transfer 
is required to meet this situation. 
If the employee still refuses to ac-
cept the temporary transfer, his or 
her FMLA leave request should 
be denied. That’s because a refus-
al to comply with the employer’s 
decision for a temporary transfer 
to an alternate job means that the 
employee has failed to meet the 
employer’s reasonable and consis-
tently applied conditions for leave. 
After denying FMLA leave, the 
employer must next determine if 

the employee qualifies for other 
company leave under its policies. 
If that too is denied, the employer 
can and should count the employ-
ee’s subsequent absences against 
its regular attendance control 
policy. A full explanation of the 
business decision should be given 
and documented so that anyone 
reviewing the decision will rec-
ognize that the employer did not 
intend to create a situation that 
interferes with statutory rights as 
modified by the Regulations. 

Compare Employee Leave 
Usage Against the Leave 
Approval 

If the employee’s “usage” of in-
termittent leave (planned or un-
planned) varies from what was 
initially approved in the medical 
certification, that variance con-
stitutes a change in circumstances 
and entitles the employer to re-
quire that the employee’s medical 
condition and need for continued 
leave be re-certified. 

When the employee’s medi-
cal needs no longer require in-
termittent leave or reduced work 
schedule, the employee should 
be restored to his or her regular 
job, if available, or to an equiv-

alent job with no loss of pay or 
benefits. It is a good HR practice 
for management to review peri-
odically all temporary transfers 
so the manager can justify the 
continuation of each temporary 
transfer on a regular basis. While 
the length of temporary transfers 
under Company policy should 
be consistently applied, manage-
ment needs a policy that is flex-
ible enough to recognize excep-
tions requiring longer temporary 
transfers under the FMLA. 

Correct Use of Counsel 
Can Protect Against 
Litigation 

To ensure that the treatment of 
the employee requesting intermit-
tent leave or reduced work sched-
ule is lawful, it is STRONGLY 
ADVISED that counsel be con-
tacted before an employee is tem-
porarily transferred or leave is de-
nied. Similarly, counsel should be 
contacted when the job restora-
tion issue arises. 
n

NOTES
1.	 FMLA FACT SHEET (Employment 

Standards Administration Wage and Hour 
Division – Fact Sheet No. 028)


